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ALAN J. DA VIS, Special Administrator
of the Estate of
SAMUEL H. SHEPP ARD

)
)
)

Judge Ronald Suster
Case No. 312322

)

Plaintiff

)
)

VS.

)

)

STATE OF OHIO

MOTION TO EXCLUDE
TESTIMONY FRUM 1954
CORONER'S INQUEST

)
)

Defendant

)
)

Plaintiff hereby moves this court for an order precluding defendant, State of Ohio, from
offering any testimony obtained at the Coroner's Inquest conducted into the murder of Marilyn
Sheppard on July 22-26. 1954. The reasons and authorities for granting this motion are set forth
fully in the attached brief: \Vhich is incorporated by reference.
Respectfully submitted,

. Gilbert (0021948)
George H. Carr (00693 72)
1700 Standard Building
13 70 Ontario Street
Cleveland, OH 44113
(216) 241-1430
Attorneys for Plaintiff

Brief In Support

1

Background
On the morning of July 4, 1954, Marilyn Sheppard was found dead at her home in Bay

Village, Ohio. After significant coverage of the crime by the Cleveland media in the weeks
following the murder, the Cleveland Press finally printed a front-page editorial on July 21, 1954,
under the headline "Why No Inquest? Do It Now, Dr. Gerber," pressuring the Cuyahoga County
Coroner, Dr. Samuel Gerber, to call an inquest into the murder.

-

The Coroner called an inquest the same day and subpoenaed Sheppard. It was
staged the next day in a school gymnasium; the Coroner presided with the County
Prosecutor as his advisor and t\vo detective as bailiffs. In the front of the room
was a long table occupied by reporters, television and radio personnel, and
broadcasting equipment. The hearing \Vas broadcast with live microphones
placed at the Coroner's seat and the witness stand. A swarm of reporters and
photographers attended. Sheppard was brought into the room by police who
searched him in full vie\v of several hundred spectators. Sheppard·s counsel were
present during the three-day inquest but were not permitted to participate. When
Sheppard's chief counsel attempted to place some documents in the record, he
was forcibly ejected from the room by the Coroner, who received cheers, hugs,
and kisses from ladies in the audience. Sheppard was questioned for five and onehalf hours about his actions on the night of the murder, his married life, and a love
affair with Susan Hayes. 1 At the end of the hearing the Coroner announced that
he "could" order Sheppard held for the grand jury, but did not do so.
Sheppard v. lvfaxwell, 384 U.S. 333, 339-40 (1966). The transcript of the inquest is

notably free of any hint of this atmosphere; for instance, when Dr. Sheppard's attorney was
ejected amid cheers, hugs, and kisses, the transcript reflects only Dr. Gerber's official statement:
Let the record further show that no remarks will be included in the coroner's
record other than those made by the coroner, and the testimony of the witness, and
remarks made by the assistant county prosecutor Saul Danaceau; that the entire
record shall be of this fashion.

The newspapers had heavily emphasized Sheppard's illicit affair with Susan Hayes, and the fact that he
had initially lied about it.
1

(Tr. 475). 2
Plaintiff has received notice in this action that the State now intends to introduce
testimony from this inquest in the action at bar. For the reasons stated below, the State should be
prevented from introducing any testimony from the inquest, especially that of Dr. Samuel
Sheppard.

lL.

Law and Argument
A.

Introduction of Inquest Testimony of Dr. Samuel Sheppard Would Violate
the Fifth and Sixth Amendments

Ohio law is clear that a witness at an inquest has no right to counsel. See Jn re Graban,
164 Ohio St. 26. 128 N.E.2d 106. 57 Ohio Op. 70 (1955), affirmed sub nom. Jn re Groban 's
Petition, 352 U.S. 330 (1957); see also 1935 0.A.G. 4837 (witness at inquest entitled to presence

of attorney, not participation of attorney): 0.A.G. 75-011 (Miranda warnings not necessary prior
to witness testimony at inquest). However. the fact that the right does not attach during the
proceeding does not necessarily lead to the conclusion that inquest testimony can then be used
against the witness in a court proceeding, whether criminal or civil.
The record of Dr. Gerber's inquest into the murder of Marilyn Sheppard does not reveal
any acknowledgment or waiver of rights by Dr. Samuel Sheppard, or any other witness.
Therefore, although a witness' right to counsel may not have been violated by the inquest
testimony itself. the right to counsel is violated by the later introduction of that testimony against
the witness \Vithout evidence that the witness was advised that such statements could later be
used aaainst
them in a court of law. See Slate v. Carder, 9 Ohio St. 2d 1, 222 N.E.2d 620, 38
e

2 [n this respect, Dr. Gerber was following the opinion of the Ohio Attorney General, who had issued a
l 935 opinion that attorne) s could be present at inquests, but cou Id not object or participate in any way. 1935
O.A.G. 4837.

Ohio Op. 2d 1 (1966) (even before Miranda, evidence of voluntariness necessary before
introduction of uncounseled statements against party); Miranda v. Arizona, 384 U.S. 436 (1966)
(admission of statements from custodial interrogation at trial was error). Here, where witness'
attendance at the inquest was compelled by subpoena, their statements cannot be said to be
voluntary, and the admission of those statements constitutes error.

C.

Introduction of Inquest Testimony of Dr. Samuel Sheppard Would Violate Due
Process of Law

Assuming arguendo that the admission here of Dr. Sheppard's testimony at the inquest
would not violate his Fifth and Sixth Amendment rights, it would still violate his rights to due
process of law. Under settled constitutional precepts, governmental action that "shocks the
conscience" inherently offends implicit concepts of ordered liberty, and violate substantive due
-

process rights. See State v. Newberry, 77 Ohio App.3d 818 (1991); Cut::tviller v. Fenik, 860
F.2d 1317 (6th Cir. 1988); Palko v. Connecticw, 302 U.S. 319, 325 (1937). Substantive due
process serves to limit oppressive government action and protect rights. Washington v.
Clucksberg, 117 S.Ct. 2258 (1997).

The Coroner's inquest, as described above, should shock the conscience of this Court.
The notion that an elected County official would so blatantly buckle to public pressure in calling
a statutory hearing solely for the purpose of demeaning Dr. Samuel Sheppard, and ensuring that
the public perception of his guilt remained hysterically strong, should trouble this Court to a
great extent. The State's current efforts to use Dr. Sheppard's testimony from that inquest
auainst him now should similarly shock this Court's conscience, and should justify the exclusion

""

of such testimony, especially given the hostile, compelled environment in which it was taken,
and the massive public sentiment against Dr. Sheppard prior to, during, and after the inquest.

-

I II.

Conclusion
For the aforementioned reasons, the testimony taken of Dr. Samuel Sheppard in the

Coroner's 1954 inquest into the murder of :VIarilyn Sheppard should be excluded from evidence
in the present civil action for vvrongful imprisonment.

Respectfully submitted,

-

1370 Ontario Street
Cleveland, OH 44113
(216) 241-1430
Attorneys for Plaintiff

Certificate of Service

The undersigned certifies that the foregoing Motion to Exclude Testimony from 1954
Coroner's Inquest has been served on William Mason, Prosecuting Attorney, Justice Center, 9th

?<t

Floor, 1200 Ontario Street, Cleveland, Ohio 44113 on this_(_ day of February, 2000.
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Attorney for Plaintiff

